
1171 

Federal Energy Regulatory Commission § 388.112 

case or matter to which the Commis-
sion is not a party; 

(b) Any employee who is served with 
a subpoena must promptly advise the 
General Counsel of the Commission of 
the service of the subpoena, the nature 
of the documents or information 
sought, and all relevant facts and cir-
cumstances. Any former employee who 
is served with a subpoena that con-
cerns nonpublic information shall 
promptly advise the General Counsel of 
the Commission of the service of the 
subpoena, the nature of the documents 
or information sought, and all relevant 
facts and circumstances. 

(c) A party causing a subpoena to be 
issued to the Commission or any em-
ployee or former employee of the Com-
mission must furnish a statement to 
the General Counsel of the Commis-
sion. This statement must set forth the 
party’s interest in the case or matter, 
the relevance of the desired testimony 
or documents, and a discussion of 
whether the desired testimony or docu-
ments are reasonably available from 
other sources. If testimony is desired, 
the statement must also contain a gen-
eral summary of the testimony and a 
discussion of whether Commission 
records could be produced and used in 
lieu of testimony. Any authorization 
for testimony will be limited to the 
scope of the demand as summarized in 
such statement. 

(d) Commission records or informa-
tion which are not part of the public 
record will be produced only upon au-
thorization by the Commission. 

(e) The Commission or its designee 
will consider and act upon subpoenas 
under this section with due regard for 
statutory restrictions, the Commis-
sion’s Rules of Practice and Procedure, 
and the public interest, taking into ac-
count factors such as applicable privi-
leges including the deliberative process 
privilege; the need to conserve the 
time of employees for conducting offi-
cial business; the need to avoid spend-
ing the time and money of the United 
States for private purposes; the need to 
maintain impartiality between private 
litigants in cases where a substantial 
government interest is not involved; 
and the established legal standards for 
determining whether justification ex-

ists for the disclosure of confidential 
information and records. 

(f) The Commission authorizes the 
General Counsel or the General Coun-
sel’s designee to make determinations 
under this section. 

§ 388.112 Requests for special treat-
ment of documents submitted to the 
Commission. 

(a) Scope. (1) Any person submitting a 
document to the Commission may re-
quest privileged treatment by claiming 
that some or all of the information 
contained in a particular document is 
exempt from the mandatory public dis-
closure requirements of the Freedom of 
Information Act, 5 U.S.C. 552, and 
should be withheld from public disclo-
sure. 

(2) Any person submitting documents 
containing critical energy infrastruc-
ture information (CEII) as defined in 
§ 388.113 should follow the procedures 
specified in this section. 

(b) Procedures. A person claiming 
that information warrants special 
treatment as CEII or privileged must 
file: 

(1) A written statement requesting 
CEII or privileged treatment for some 
or all of the information in a docu-
ment, and the justification for special 
treatment of the information; and 

(2) The following, as applicable: 
(i) An original plus the requisite 

number of copies of the public volume 
filed and marked in accordance with 
instructions issued by the Secretary; 

(ii) An original plus two copies of the 
CEII volume, if any, filed and marked 
in accordance with instructions issued 
by the Secretary; and 

(iii) An original only of the privi-
leged volume, if any, filed and marked 
in accordance with instructions issued 
by the Secretary. 

(c) Effect of privilege or CEII claim. (1) 
For documents filed with the Commis-
sion: 

(i) The Secretary of the Commission 
will place documents for which privi-
leged or CEII treatment is sought in 
accordance with paragraph (b) of this 
section in a nonpublic file while the re-
quest for privileged or CEII treatment 
is pending. By placing the documents 
in a nonpublic file, the Commission is 
not making a determination on any 
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claim of privilege or CEII status. The 
Commission retains the right to make 
determinations with regard to any 
claim of privilege or CEII status, and 
the discretion to release information as 
necessary to carry out its jurisdic-
tional responsibilities. 

(ii) The Secretary of the Commission 
will place the request for privileged or 
CEII treatment and a copy of the origi-
nal document without the privileged or 
CEII information in a public file while 
the request is pending. 

(2) For documents submitted to Commis-
sion staff. The notification procedures 
of paragraphs (d), (e), and (f) of this 
section will be followed by staff before 
making a document public. 

(d) Notification of request and oppor-
tunity to comment. When a FOIA or 
CEII requester seeks a document for 
which privilege or CEII status has been 
claimed, or when the Commission itself 
is considering release of such informa-
tion, the Commission official who will 
decide whether to release the informa-
tion or any other appropriate Commis-
sion official will notify the person who 
submitted the document and give the 
person an opportunity (at least five 
calendar days) in which to comment in 
writing on the request. A copy of this 
notice will be sent to the requester. 

(e) Notification before release. Notice 
of a decision by the Commission, the 
Chairman of the Commission, the Di-
rector, Office of External Affairs, the 
General Counsel or General Counsel’s 
designee, a presiding officer in a pro-
ceeding under part 385 of this chapter, 
or any other appropriate official to 
deny a claim of privilege, in whole or 
in part, or to make a limited release of 
CEII, will be given to any person claim-
ing that the information is privileged 
or CEII no less than 5 calendar days be-
fore disclosure. The notice will briefly 
explain why the person’s objections to 
disclosure are not sustained by the 
Commission. A copy of this notice will 
be sent to the FOIA or CEII requester. 

(f) Notification of suit in Federal courts. 
When a FOIA requester brings suit to 
compel disclosure of information for 
which a person has claimed privileged 
treatment, the Commission will notify 

the person who submitted the docu-
ments of the suit. 

[Order 630, 68 FR 9869, Mar. 3, 2003, as amend-
ed by Order 630–A, 68 FR 46459, Aug. 6, 2003; 
72 FR 63985, Nov. 14, 2007] 

§ 388.113 Accessing critical energy in-
frastructure information. 

(a) Scope. This section governs access 
to critical energy infrastructure infor-
mation (CEII). The rules governing 
submission of CEII are contained in 18 
CFR 388.112(b). The Commission re-
serves the right to restrict access to 
previously filed documents as well as 
Commission-generated documents con-
taining CEII. 

(b) Purpose. The procedures in this 
section are available at the requester’s 
option as an alternative to the FOIA 
procedures in § 388.108 where the infor-
mation requested is exempted from dis-
closure under the FOIA and contains 
CEII. 

(c) Definitions. For purposes of this 
section: 

(1) Critical energy infrastructure infor-
mation means specific engineering, 
vulnerability, or detailed design infor-
mation about proposed or existing crit-
ical infrastructure that: 

(i) Relates details about the produc-
tion, generation, transportation, trans-
mission, or distribution of energy; 

(ii) Could be useful to a person in 
planning an attack on critical infra-
structure; 

(iii) Is exempt from mandatory dis-
closure under the Freedom of Informa-
tion Act, 5 U.S.C. 552; and 

(iv) Does not simply give the general 
location of the critical infrastructure. 

(2) Critical infrastructure means exist-
ing and proposed systems and assets, 
whether physical or virtual, the inca-
pacity or destruction of which would 
negatively affect security, economic 
security, public health or safety, or 
any combination of those matters. 

(d) Accessing critical energy infrastruc-
ture information. (1) An Owner/operator 
of a facility, including employees and 
officers of the owner/operator, may ob-
tain CEII relating to its own facility 
directly from Commission staff with-
out going through the procedures out-
lined in paragraph (d)(3) of this section. 
Non-employee agents of an owner/oper-
ator of such facility may obtain CEII 
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